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Re: Advisory Opinion Request

Dear Sir or Madam:

This is a request for an Advisory Opinion, pursuant to 2 USC § 437fand 11 CFR § 112.1(a),
on behalf of the National Center for Tobacco Free Kids (“"NCTFK”). NCTFK seeks an opinion

that its use of contributor information available in records of the Federal Election Commission for the

purposes and in the manner described below will not violate the sale or use restrictions of 2 USC §
438(a)4)and 11 CFR § 104.15.

Relevant Facts

NCTFK is a nonprofit corporation established in 1996 under District of Columbia law and
exempt from federal taxation under section 501(¢)(3) of the Internal Revenue Code (“IRC™).
NCTFK carries out public education and advocacy concerning the health effects of smoking, the
efforts of the tobacco industry to market tobacco products to young people, and public policies to
limit the use of tobacco products. NCTFK is funded by grants from private foundations, corporations
and individuals. Under applicable IRC provisions and the organization’s Articles of Incorporation,

NCTFK may not participate or intervene in any political campaign on behalf of or in opposition to any
candidate for public office.

NCTFK is governed by a Board of Directors made up of prominent individuals from the
ficlds of public health. The organization does not have members as defined in 11 CFR § 114.1(e)(2).
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NCTFK frequently uses direct mail communications to educate members of the public
cm.lceming the health effects of smoking, the activities of the tobacco industry. and public policy issucs
oflr‘nportancc to controlling the use of tobacco. For reasons of efficiency anci effectiveness, NCTEK
prefers to send such communications to individuals who are politically active, since it belic;cs that
these individuals are most likely to respond to its messages by learning more about the issues and
secking to influence their outcome. Obtaining the names and addresses of contributors to federal
f:andidales and political committees from FEC reports is an efficient way to identify politically active
individuals and, therefore, NCTFK would like to use such names and addresses of contributors solely
for the purpose of communicating with them about issues of concem to the organization.

If approved by the Commission. NCTFK anticipates that each communication covered by this
request will be sent to at least several thousand individuals. Fach of the NCTFK communications will
inform recipients about the health effects of smoking and provide information about the need for efforts
to control the use of tobacco, such as higher state cigarette taxes, regulation of tobacco marketing by
the Food and Drug Administration, and funding for smoking cessation and prevention programs.
Examples of such communications sent by NCTFK in the past are included as Exhibits A and B.
Some of NCTFK's communications will also include a call-to-action urging recipients to contact
federal or state legislators and other public officials in support of specific tobacco-control initiatives.
Others may reference the federal candidate to whom the recipient contributed and include a call-to-
action urging recipients to contact this officeholder to eXpress an opinion about the need to adopt
ctfective controls on tobacco.

None of NCTFK’s communications sent to individuals obtained from the FEC lists will
expressly advocate the election or defeat of any candidate for federal or state office. and none of the
communications will consist of electioneering communications as defined in 2 USC § 434(H(3).
Furthermore, the communications will not be coordinated with any federal candidate or officeholder
within the meaning of 11 CFR §§ 109.20 and .21. The timing of the communications will be
determined by NCTFK solely on the basis of legislative and other non-election related factors and
without regard to the timing of any future primary or general election.

The NCTFK communications will identify NCTFK and, in some instances, one or more allied
organizations. including public health groups and anti-tobacco organizations, as the sponsors of the
communication. The communications sent to persons identified from FEC reports are not, however,
intended to raise funds for NCTFK or any other organization, and the communications will not
contain a solicitation for contributions to NCTFK or any other organization. Individuals who respond
to the communications by returning a pre-addressed postcard will receive additional information about
the heaith effects of tobacco and about tobacco control issues. The names of these individuals will
also be added 1o a general list of persons wishing to receive similar information from NCTFK in the
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future. The vast majority of individuals on these general lists will not be individuals who were first
identified through the FEC reports. Future communications to this broader NCTFK list may include
solicitations for contributions to NCTFK: no such solicitation, however, will be limited to or otherwise
target individuals on the NCTFK lists who were first identified through the FEC reports.

The communications will also include the address of an NCTFK website such as
www. tobaccofreekids.org or www.voicesagainsttobacco.org. Such websites may provide a means
by which persons who choose may send messages to their elected representatives and others on
various tobacco control issues. Persons who take such action will be added to a general NCTFK Hist
of all persons who have taken action on NCTFK or NCTFK-linked websites and will receive
periodic communications from NCTFK in the future regarding tobacco control issues. Some of these
future communications may include solicitations for contributions to NCTFK: no such solicitation,
however, will be limited to or otherwise target individuals on the NCTFK lists who were first identified
through the FEC reports.

Questions Presented

. May NCTFK use information from FEC reports to communicate with contributors to
candidate and other political committees, where such communications are limited to information about
issues and policies and do not contain any form of call-to-action?

2. May NCTFK use information from FEC reports to communicate with contributors to
candidate and other political committees, where such communications contain both information about
issues and policies and a generic call-to-action urging recipients to contact federal officeholders and
other public officials concerning the subject of the communication?

3. May NCTFK use information from FEC reports to communicate with contributors to
candidate and other political committees, where such communications contain both information about
issues and policies and a specific call-to-action urging recipients to contact a named federal
officeholder to whom they previously contributed concerning the subject of the communication?

4. May any of the communications described in questions 1-3 include a pre-addressed
postcard through which recipients of the communication may indicate their interest in receiving
additional information from NCTFK, which would result, as described above. in respondents being
put on a broader list of people that NCTFK periodically sends various educational and advocacy
communications that could sometimes include a solicitation for donations?

5. May any of the communications described in questions 1-3 direct interested persons to
NCTEK websites through which they may choose to send messages to their elected representatives or
others regarding various tobacco control issues?
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6. If the answer to question 5 is in the affirmative, may NCTFK include the names and
contact information of those who take action through an NCTFK website on a broader NCTFK list
of persons who will receive future communications from NCTFK which could include a solicitation for
donations to NCTFK as described above?

7. 1f the answers to question 4 or 6 is in the negative, may persons who return the post-
cards or take action on NCTEK websites be included in a general NCTFK list of persons who may
be solicited for donations by NCTFK after a reasonable period, such as one (1) year?

Legal Analysis

2 USC § 438(a)(4) provides that reports and statements fited with the Commission shall be
made available “for public inspection and copying” except that “any information copied from such
reports or statements may not be sold or used by any person for the purpose of soliciting contributions
or for commercial purposes.”

The Commission has implemented the sale or use prohibition in a regulation which states:

Any information copied, or otherwise obtained. from any report or
statement, or any copy, reproduction, or publication thereof, filed
under the Act, shall not be sold or used by any person for the purpose
of soliciting contributions or for any commercial purpose...

11 CFR § 104.15(a). The regulation further states that “soliciting contributions™ includes “soliciting
any type of contribution or donation, such as political or charitable contributions.” 11 CFR §
104.15(b).

In construing these provisions, the Commission has permitted the use of individual contributor
information derived from Comrmission reports in circumstances not related to solicitation of
contributions from such persons or commercial use of such names. For example, in Advisory Opinion
1984-2, the Commission considered the use by a candidate of reports filed by an unauthorized
political committee to write letters to contributors to that committee. The Commission stated that
informing such contributors that the committee is not the candidate’s authorized committee and
suggesting that the contributors seek refunds were not prohibited uses of contributor information. The
candidate could not. however, suggest that contributions be made to his authorized committee.
Similarly, in Advisory Opinion 1981-5, the Commission approved the use by a candidate of an
oppenent’s reports of contributors to send letters to those contributors correcting allegedly defamatory
statements made by the opponent during the campaign.
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In this case, TFK's communications to the contributors identified from FEC records will not
solicit contributions to TFK or any other entity. Furthermore, the names and addresses of
contributors will not be used for any “commercial purposc™ but will be restricted to charitable,
educational and social welfare purposes as permitted under the Internal Revenue Code. The
Commission’s prior precedents make clear that the use of contributor information for political
purposes does not constitute a use for commercial purposes; it follows that the use of contributor
information for charitable, educational and similar purposes is not a commercial use prohibited by the
statute. Accordingly, each of the questions presented should be answered in the affirmative.

Respectfully submitted,

/ﬂ ﬁ“—’
Michael B. Trister

Enclosures
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FEDERAL ELECTION COMMISSION
Washington, DC 20463

July 10, 2003

Michael B. Trister, Esq.
Lichtman, Trister & Ross

1666 Connecticut Avenure, N.W.
Sutte 500

Washington, D.C. 20009

Dear Mr. Trister:

This refers to your letter dated June 26, 2003, on behalf of the National Center for
Tobacco Free Kids (“NCTFK"™), conceming the appiication of the Federal Election
Campaign Act of 1971, as amended (“the Act™), and Commission regulations to
NCTFK’s proposed use of contributor names obtained from political committee
disclosure reports filed with the Commission.

You state that NCTFK is an incorporated 501 (c})(3) organization that engages in
public education and advocacy conceming the effects of smoking and public policy
concerning the use of tobacco products, through the use of direct mail communications.
It 1s funded by grants from private foundations, corporations, and individuals. You assert
that it does not participate or intervene in any political campaign on behalf of, or in
opposition to, any political candidate.

NCTFK prefers to send its direct mail communications to individuals who are
politically active, since they are the most likely to respond to the messages by learmning
more about the issues and seeking to influence their outcome. You state that NCTFK
would like to obtain the names of such individuals by using the contributor names in
political committee reports filed with the Commission. You state that the
communications sent to these individuals are not intended to raise funds from them, and
will not contain a solicitation. Individuals will be able to respond to the communications
by returning a pre-addressed postcard, and then they will receive additional information
about tobacco issues. The names of those responding will be added to a general list of
persons wishing to receive similar information in the future. The vast majority of the
persons on “these general lists” will be those first identified through Commission reports.

Future commurications to individuals on these lists, however, will solicit donations to
NCTFK.
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You ask a series of questions about whether NCTFK may make communications
to the individuals whose names were obtained from the list. These questions include
variations as to the actions requested in the communications and whether the individuals
will be solictted in the future.

The Act authorizes the Commission to issue an advisory opinion request in
response to a “complete written request” from any person about a specific transaction or
activity by the requesting person. 2 U.S.C. §437f(a). Such a request “shall include a
complete description of all facts relevant to the specific transaction or activity with
respect to which the request is made.” 11 CFR 112.1{(c). The Office of General Counsel
shall determine if a request is incomplete or otherwise not qualified as an advisory
opinion request. See 11 CFR 112.1(d).

In view of the above requirements, this Office will need further detail as to the
proposed use of names from reports filed with the Commission. Specifically:

(D Please state whether the names obtained from politicat committee
reports filed with the Commission will be included in lists that NCTFK
(or any “allied” organizations), at some future point, will rent or sell to
other organizations, businesses, or individuals, or on lists that will be
exchanged with other organizations, businesses, or individuals. If so,
briefly describe the nature of these transactions, including the specific
types of entities renting or exchanging the lists and the frequency with
which NCTFK (and its allied organizations) will engage in such
transactions.

(2) Please state whether NCTFK (or any allicd organizations) will, at any
future point, attempt to sell literature or other items to the individuals
or entities whose names are obtained from the reports filed with the
Commission. If so, briefly describe the nature of these transactions,
including what would be offered and the frequency with which NCTFK
(and its allied organizations) will engage in such transactions.

(3 I[f NCTFK (or any allied organizations) will not add the above-
described names to lists used for rental, sales, or exchange. or for the
receipt of sales offers, will such names be used to otherwise update
such lists (e.g., for deleting names or updating addresses)”?

For your information and guidance, we enclose Advisory Opinions 1995-5 and
1985-16. Upon receipt of your responses, this Office will give further consideration to
your inquiry. If you have any questions about the advisory opinion process, the enclosed
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opinions, or this letter, please contact Jonathan Levin, a senior attomey in this Office, at

202-694-1542.

Enclosure
Advisory Opinions 1995-5 and 1985-16

Sincerely,

/f
_ 4 L
R T/D _3-&" W Ljf:f!. a"r /

Rosemary C. Smdth

Acting Associate General Counsel
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Federal Election Commission <> o
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Dear Ms. Smith:

[ am writing In response to your letter dated July 10, 2003 regarding the Advisory Opinion
Request submitted on behalf of the above-referenced organization. T

At the outset, there is a significant error in your description of the activities proposed to be
undertaken by NCTFK. The next to last sentence on page 1 of your letter states: “The vast majority of
the persons on ‘these general lists’ will be those first identified through Commission reports.” This is
incorrect. As set forth on page 3 of the AOR, the persons responding to the direct mai}
communications whose names are obtained from FEC records will constitute enly a very small
proportion of the individuals on the general list maintained by the organization: “The vast majority of
individuals on these general lists will not be individuals who were first identified through the FEC
reports.” (Emphasis added.) The general list referred to in the AOR currently includes more than
250,000 names, none of whom were initially identified from FEC records. Based on typical response
rates to direct mail communications, NCTFK does not expect to add more than 1000 names to this list

through its mailings to individuals identified from FEC reports, and this number could turn out to be far
smalier,

With respect to the specific questions raised in your letter, the organization’s responses are as
follows:

NCTFK does not currently sell, lease or exchange names from its general list to or
withother organizations, businesses, or individuals. If this practice should change in the
future, the organization will ensure that no names initially obtained from FEC records
will be sold, leased or exchanged uniess the name has also been added to the list
independently of the direct mail communications to donors in the FEC lists.
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To date, NCTFK has not transferred its general list, or any part of it, to any third
parties. While NCTFK is planning to allow certain allied otganizations to send
messages to subsets of NCTFK’s general list is furtherance of NCTFK s charitable
and educational purposes, all such communications will be done subject to NCTFK’s
review and approval; no fee (or exchange) will be charged for such use; the allied
organizations will not be permitted to sell, lease or exchange names from the NCTFK
list; and the allied organizations will not be allowed to use any communications to the
NCTFK list to sell literature or other items or for any fundraising or membership
solicitation purposes.

2. Neither NCTFK nor any allied organization will sell literature or other items to the
individuals or entities whose names are obtained from the reports filed with the FEC.

3. Neither NCTFK nor any allied organization will use names obtained from reports filed
with the FEC to update or enhance lists used for rental, sales, or exchanges, or for the
receipt of sales offers.

We look forward to the Commission’s prompt attention to our request.
Sincerely,

.-"'.-.-".-FH_-
g7, D
,

Michael B. Trister




